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RULI NG ON MOTI ON TO DI SM SS

The plaintiffs, Joann Bartolini (“Bartolini”) and Jacques
Latif (“Latif”), bring this action seeking an order to conpel the
United States Inmmgration and Naturalization Service (“INS") to
adjudicate Latif’'s application for adjustnent of his immgration
status. The defendants have noved to dism ss the conpl ai nt
pursuant to Fed. R CGv. P. 12(b)(1) for lack of subject matter
jurisdiction and Fed. R GCv. P. 12(b)(6) for failure to state a
cl ai mupon which relief can be granted. The defendants’ notion
is being granted, for the reasons set forth bel ow, pursuant to

Fed. R Gv. P. 12(b)(6).



BACKGROUND

The plaintiffs’ factual allegations, as set forth in their
conplaint, are taken as true for the purposes of this notion. In
addition, certain other background facts included in the
def endants’ papers were not disputed, although the plaintiffs
contend sonme of those facts are irrel evant.

Latif last entered the United States on January 16, 1997
pursuant to a nonimmgrant “visitor” visa. He was authorized to
stay in the country until July 15, 1997. On May 29, a nonth and
a half before the expiration of his authorized stay, Latif
marri ed Wanda Navedo (“Navedo”), a United States citizen. On the
basis of his marriage to Navedo, Latif submtted to the INS on
July 13 an application, on Form|-485, for adjustnent of status
to legal permanent resident; it acconpanied a Petition for Alien
Rel ative (“Form1-130"), by Navedo on behal f of Latif.

Pursuant to INS regul ations, the INS schedul ed an interview
with Latif for March 31, 1998, and notified himof the sane.
Latif returned the notice to the INSinformng it of his
inability to keep the appoi ntnent because he was “not avail able
at the stated date due to work.” (Defs.” Mem Mdt. to D smss at
Ex. A-5). The INS rescheduled the interviewto July 21, 1998,
and notified Latif of the change. Latif again returned the
papers and indicated that he and his wife were “unabl e toget her

to make this appointnent.” (Defs.” Mem Mt. to Dismss at Ex.



A-5). The INS subsequently reschedul ed the interviewto
Septenber 17, 1998. Latif never infornmed the INS of his
inability to attend this interview, he sinply failed to appear at
the scheduled tinme. Consequently, pursuant to 8 CF.R 8§

103. 2(b) (13), his application for adjustnent of status was deened
abandoned, and it was denied on February 11, 1999.

Latif’s marriage to Navedo was legally dissolved in
Wat er bury, Connecticut on Cctober 26, 2000. On Novenber 9, 2000,
Latif was married to Joann Bartolini in Las Vegas, Nevada. On
the basis of his second marriage, Latif executed a second
application for adjustnent of status to | awful permanent resident
on or about Decenber 29, 2000, which was received on January 8,
2001.* Bartolini simultaneously executed a Form|[-130 petition
for submssion to the INS, and Latif’s Form1-485 sought
adj ustment of status on the basis of Bartolini’s petition. Thus,
it appears that the plaintiffs are seeking that the INS
adj udi cate both the 1-130 petition and the 1-485 application.

The I NS schedul ed an appointnent to take Latif’s

fingerprints on March 6, 2001, but for unknown reasons that

! The court notes that in all documents predating the filing
of this second application for adjustnent of status, Latif
spelled his |ast nane “Ltaif.” H's passport, visa, birth
certificate, certificate of dissolution of the marriage with
Navedo, certificate of marriage to Bartolini, as well as all his
signatures on all the docunents submtted indicate that his | ast
name is, in fact, spelled “Ltaif.” However, his second
application for adjustnent of status and certain docunentation
submtted therewith have been filed under the nane “Latif.”
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appoi ntnent was rescheduled to May 17, 2001. The I NS schedul ed
t he adjustnent of status interview for July 3, 2001 and both
Latif and Bartolini appeared on that date. On Septenber 27, the
INS requested that Latif forward his birth certificate, advising
himthat it was not included with his application as required by
I NS procedures; the plaintiffs state that this request was
duplicative because they had already submtted a copy of Latif’s
birth certificate with the 1-485 application.? In any event,
Latif conplied with the request and the INS received the birth
certificate on Cctober 11, 2001. Approximtely one nonth |ater,
in aletter dated Novenber 12, the plaintiffs’ counsel contacted
the INS and urged that it “pronptly notify us of your decision in
this case . . . [and that] we always have the option of filing a
wit of mandanus in the federal court and will be forced to do so
if we do not hear a pronpt response fromyou within tw weeks
fromthe date of this letter.” (Conpl. at Attach. C. The
present action was filed about one nonth |later, on Decenber 11,
2001.

The defendants represent that during the processing of
Latif’s application for adjustment of status, the INS becane
aware of credible information indicating that Latif may have been

previously married in Lebanon, and he had not disclosed any such

21t is undisputed, however, that the INS had taken steps to
process Latif’s application (conducting an interview and taki ng
fingerprints) before requesting a copy of Latif’s birth
certificate.
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marriage in his application. |If that information is correct,
Latif would be ineligible for permanent resident status due to
his failure to disclose the information and because his current
marri age may have been undertaken in bad faith for the purpose of
gai ni ng permanent resident status in the United States. The INS
represents that it is currently attenpting to verify this

i nformation through di pl omati ¢ channel s.

1. STANDARD COF REVI EW

When deciding a notion to dismss under Rule 12(b)(1) or
(6), the court must accept as true all factual allegations in the
conplaint and nust draw inferences in a light nost favorable to

the plaintiff. Scheuer v. Rhodes, 416 U. S. 232, 236 (1974). A

conpl aint should not be dism ssed under Rule 12(b) “unless it
appears beyond doubt that the plaintiff can prove no set of facts
in support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U S. 41, 45-6 (1957); see Jaghory v. New

York State Dept. of Educ., 131 F.3d 326, 329 (2d Cr. 1997); see

also H shon v. King & Spaulding, 467 U S. 69, 73 (1984).

“The function of a notion to dismss is ‘nerely to assess
the legal feasibility of the conplaint, not to assay the wei ght

of the evidence which m ght be offered in support thereof.’”

M/tych v. May Dept. Store Co., 34 F. Supp. 2d 130, 131 (D. Conn.

1999) (quoting Ryder Enerqgy Distribution v. Merrill Lynch

Comodities, Inc., 748 F.2d 774, 779 (2d Gr. 1984)). *“The issue




on a notion to dismss is not whether the plaintiff wll prevail,
but whether the plaintiff is entitled to offer evidence to

support his clains.” United States v. Yale New Haven Hosp., 727

F. Supp 784, 786 (D. Conn. 1990)(citing Scheuer, 416 U S. at
232). “[T]he standards for review ng dism ssals granted under

12(b) (1) and 12(b)(6) are identical.” Moore v. PaineWbber Inc.,

189 F.3d 165, 169 n.3 (2d G r. 1999).

111. DI SCUSSI ON

A 12(b) (1)

The plaintiffs contend that this court has subject matter

jurisdiction pursuant to the mandanus statute, 28 U S.C. § 1361
pursuant to the Adm nistrative Procedure Act (“APA’), 5 U S.C 8§
701 et seq., pursuant to the Declaratory Judgnent Act, 28 U S. C
§ 2201 et seq., and pursuant to 28 U S.C. § 1331 because the case
presents a federal question. The court concludes that subject
matter jurisdiction exists based on 28 U S.C 8§ 1331 in

conjunction with 5 U. S.C. 8 555(b).3

3 The APA itself does not confer jurisdiction pernmtting
federal judicial review of agency action. Califano v. Sanders,
430 U.S. 99, 207, 97 S.Ct. 980, 985 (1977). Likew se, the
declaratory judgnent statute is not an independent basis for
subject matter jurisdiction. Zheng v. Reno, 166 F. Supp.2d 875,
878 (S.D.N. Y. 2001). The analysis wth respect to the mandanus
statute is unclear. It is clear that matters solely within the
INS's discretion are not reviewable under 28 U S.C. § 1361. |d.
at 880 (finding that the INS s decision as to whether to schedul e
an interview as part of the adjustnent process is discretionary);
Sadowski v. U.S., 107 F.Supp.2d 451, 453 (“Wiile the application
of mandanus requires the existence of a clear non-discretionary
duty owed to a petitioner, no such obligation to [plaintiff]
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Federal question jurisdiction nay be exercised over a claim
only if (1) the claimturns on an interpretation of the |aws or
Constitution of the United States and (2) the claimis not

patently without nerit. Zheng v. Reno, 166 F. Supp.2d 875, 880

(S.D.N. Y. 2001); see also Bell v. Hood, 327 U S. 678, 684, 66

S.C. 773, 776 (1946) (a case may be patently without nerit so as
to justify dismssal for want of jurisdiction). In the instant
case, the federal question presented by the plaintiffs turns on
the interpretation of section 6 of the APA.* Section 6 of the
APA provides that “[wjith due regard for the conveni ence and
necessity of the parties or their representatives and within a
reasonabl e tinme, each agency shall proceed to conclude a matter
presented to it.” 5 U S . C A 8 555(b)(Wst 1996). The test for
determ ning whether a claimis “patently without nerit” is
“whether the right clained is so insubstantial, inplausible,
forecl osed by prior decisions of [the Suprene] Court, or

ot herwi se conpletely devoid of nerit as not to involve a federa

controversy.” New York Dist. Attorney lnvestigators Police

exists in this matter, rendering the application of [the mandanus
statute] inapposite.”). However, those cases are not on point
because under 5 U S.C. 8§ 555(b) the INS does not have discretion
as to whether to adjudicate an adjustnent of status application.

“In their conplaint, the plaintiffs state only that the
defendants’ actions are in violation of the “Adm nistrative
Procedures Act, 5 [US.C] 8 701 et seq.” (Conpl. { 18).
However, they specifically invoke section 6 of the APAin their
objection to the defendants’ nmotion to dismss. (Pls.” Obj. at
13).
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Benevolent Ass’n, Inc. v. R chards, 711 F.2d 8, 10 (2d G r. 1983)

(alteration in original). “In deciding the issue of jurisdiction
it 1s not necessary to determ ne whether the cause of action is
one on which the plaintiff could actually recover.” 1d.

Here, the plaintiffs’ claimcannot be said to be patently
wi thout merit. The right clainmed by the plaintiffs’ in their
conplaint is the right to have the INS adjudicate Latif’s
application for adjustnent of status within a reasonable tinme as
requi red by Section 6 of the APA

B. 12(b) (6)

Section 6 of the APA provides that an agency nust concl ude

matters before it “within a reasonable tine.” 5 US CA 8§
555(b). “In determ ning reasonabl eness, [courts] |look to the
source of the delay -- e.g., the conplexity of the investigation

as well as the extent to which the defendant participated in
del ayi ng the proceeding.” Zheng, 166 F. Supp.2d at 880

(alteration in original) (citing Reddy v. Conmmodity Futures

Trading Commin, 191 F.3d 109, 120 (2d Gr. 1999)).

The INS took steps within a reasonable tine to process
Latif’'s application. Less than two nonths after receiving
Latif’'s application, the INS scheduled a date to take Latif’s
fingerprints. Wthin six nonths after receiving Latif’s
application, the INS held an adjustnent of status interview with

Bartolini and Latif. Two nmonths after the interview, the I NS



foll owed up by requesting that Latif forward his birth
certificate, which was necessary for the adjudication of his
application for adjustnent of status.

Latif’s application for adjustnment of status had not been a
sinple one to begin with. The petition filed on his behalf by
Bartolini was filed about two and a one-half years after Navedo
had filed the first petition, and Navedo’s petition had been
based on a marriage entered into shortly before the expiration of
Latif’s authorized stay in the United States. Navedo and Latif
had failed to cooperate with the efforts by the INS to adjudicate
Navedo’'s petition and Latif’s acconpanying application for
adj ustnment of status. Latif failed to give the INS any
expl anation for skipping the Septenber 1998 interview, he sinply
did not appear for the scheduled interview Latif’s 1997
application was deened abandoned, and in October of 2000 his
marriage to Navedo was dissolved. Then, two weeks later Latif
married Bartolini in Las Vegas. These circunstances would put an
adj udi cati ng agency on the alert for fraud, and nmade Latif’s
application a conplicated one.

The fact that the INS becane aware of credible information
that Latif had another marriage in Lebanon nade the adjudication
of Latif’s application for adjustment of status an even nore
conplicated matter. The INS is investigating this information
t hrough di pl omatic channels, and the tine it takes to conplete
the investigation will depend on the tine it takes foreign
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sources to provide the necessary information.

G ven the particular facts and circunstances of this case,
the del ays that have taken place are clearly reasonable, and the
conplications arise to a significant degree fromthe suspicious
ci rcunstances created by Latif’s own actions. It is logical for
the INS to investigate informati on about a prior marriage in
Lebanon t hrough diplomatic channels, and it is to be expected
that such an investigation will result in a significant del ay.
Thus, accepting as true the plaintiffs’ allegations, the facts
and circunstances of this case could not support a finding that
the defendants are in violation of section 6 of the APA

Accordingly, the conplaint in this case fails to state a
cl ai mupon which relief can be granted, and it should be
di sm ssed.

V. CONCLUSI ON

For these reasons, Defendants’ Mtion to Dism ss (Doc. #7)
i's hereby GRANTED.

It is so ordered.

Dated this 30th day of Septenber, 2002, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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